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1.
Introduction

As with many issues in life and in business, there is often a significant divergence between theory and practice on the question of burden of proof in Wisconsin Worker’s Compensation.

This presentation will first outline the established law as to the issue and will then explore how that law is applied in the “real world” setting of worker’s compensation litigation.
2.
The Law (Theory)


a.
Generally

It is an elementary principle of law that the applicant has the burden of proof in a worker’s compensation case. Bumpas v. DILHR, 95 Wis. 2d 334, 342, 290 N.W. 2d 504 (1980); Lewellyn v. DILHR, 38 Wis.2d 43, 52 (1968); Van Valin v. Industrial Comm’n, 15 Wis.2d 362, 364 (1962).

The Department must dismiss any claim where the burden of proof is not met. Reich v. DILHR, 40 Wis.2d 244 (1968).

The claimant must establish all of the facts essential to recovery of the benefits claimed. Leist v. LIRC, 183 Wis.2d 450, 457 (1994).


b.
“Legitimate Doubt”

If the evidence before the Department is sufficient to raise a legitimate doubt as to the existence of the facts necessary and essential to establish the claim for compensation, it becomes the duty of the Commission to deny the application on the ground that the applicant did not sustain his burden of proof. Bumpas, supra, at 342-343; Erickson v. DILHR, 49 Wis. 2d 114, 118, 181 N.W. 2d 495 (1970) and Beem v. Industrial Comm., 244 Wis. 334, 377, 12 N.W. 2d (1943).
A legitimate doubt may be raised by either some inherent inconsistency in the proof presented, or by a conflict in the testimony. Bumpas, supra, at 344; Erickson, supra, at 199; and Richardson v. Industrial Comm., 1 Wis. 2d 393, 397, 84 N.W. 2d 98 (1957).


c.
Credibility

It has long been recognized that the Administrative Law Judge is uniquely positioned to make observations as to demeanor of the witnesses and  much deference must be afforded the ALJ as to the credibility of those witnesses. See Braun v. Industrial Comm., 36 Wis. 2d 48, 56-57, 153 N.W. 2d 81 (1967).
There is no support for the proposition that the testimony of a party or a witness must be believed “regardless of its credibility or other infirmities.” Bowen v. Industrial Comm., 239 Wis. 306, 312 (1941). Furthermore, where opinion testimony is based upon information which is ultimately disproven, or discredited, the opinion must be disregarded. Pressed Steel Tank Co. v. Industrial Comm., 255 Wis. 333, 335 (1949).


d.
Treating Physician vs. IME

Wisconsin has not adopted the “treating physician rule” which would give greater weight to the opinions of treating physicians over consulting or respondents’ physicians. Conradt v. Mount Carmel School, 197 Wis.2d 60, 70 (Ct. Apparently. 1997).
3.
Application of the Law (Practice)


a.
Introduction

In preparing these materials, I went back and reviewed over 500 decisions from ALJs and from the Labor and Industry Review Commission to see if there were any discernible patterns with reference to the issue of burden of proof in practice.
I do not mean to represent that this was a scientific survey that eliminated all possible variables. I do believe, however, that these decisions are reflective of those received by others practicing in this discipline, and that any patterns identified are typical.


b.
Patterns




i.
Medical Opinions

1.  
Treating physician’s opinions are typically credited over those of an IME.

a.
The finder of fact often comments that the treating physician is in a better position to make assessment of the patient’s condition, given the duration of the relationship.
b.
Where the treating physician crosses over from objectivity to “patient advocacy” his/her opinions are usually discounted.

c.
Similarly, unwarranted editorial comments by the IME are often fatal to the credibility of that report.

2.
M.D. (whether treating or consulting) are typically credited over D.C.

3.
Specialists (particularly Board Certified specialists) are typically credited over G.P.




ii.
Accuracy of the History 

The history of injury, symptoms and disability often plays a significant role in the determination.
1.
Many ALJs will credit the first history given over any subsequent history.

2.
Inconsistent histories by the applicant can result in findings favorable to the respondents.

3.
Medical opinions based upon inaccurate history are often not credited.




iii.
Lack of Objective Findings

1.
Lack of objective findings, alone, does not necessarily dictate a finding in favor of the respondents.

2.
A credible claimant and a reasonable medical opinion that explains the ongoing complaints will be credited.

3.
A lack of objective findings is more often a factor where there are other compelling issues.




iv.
Pre-existing Condition

The Department rarely credits a diagnosis of “preexisting condition” without prior complaints or treatment. 




v.
Symptom Magnification / Malingering

1.
The “diagnosis” of symptom magnification or malingering, alone, is rarely enough to sway the finder of fact. Typically there must be some other compelling factor.
2.
However, one ALJ found:


“Something was entirely wrong with the medical picture painted by Dr. Carlisle and it was best summarized by Dr. Rudy who reported that the applicant’s subjective complaints appeared to be out of proportion to the objective findings on physical examination and diagnostic studies.”



vi.
Surveillance





1.
Poor surveillance does more harm than good;

2.
Good surveillance usually adds little to the respondent’s case with most ALJs;

3.
Only excellent surveillance evidence is likely to h ave any favorable impact.




vii.
Common Sense

1.
Medical opinions inconsistent with common sense are usually discarded.

2.
Internally inconsistent medical opinions are often discounted.

3.
Inflated PPD ratings are often not credited.
4.
Unreasonable functional restrictions in light of nominal apparent disability typically leads to a finding that such opinions are not credible.




viii.
Complete, detailed and well-reasoned opinions.
1.
Next to the credibility of the claimant, or lack thereof, a complete, detailed and well-reasoned medical opinion is the most compelling factor in meeting the burden of proof or in defending against a claim.
2.
Logical and persuasive alternative explanations.


a.
Systemic disease;


b.
Other trauma;

c.
Preexisting disability as opposed to a preexisting condition.





3.
Opinions supported by recognized medical wisdom.






a.
Accepted diagnostic criteria;





b.
Anticipated course of recovery;






c.
Anticipated findings upon examination;

d.
Learned articles and treatises (must be provided, not just cited).
4.
Conclusion


a.
In practice it seems that the burden of proof is actually reversed.



According to one ALJ:

“It is not necessary that all of the evidence support an applicant’s claim.  In short, unless the evidence is sufficient to raise a legitimate doubt as to the existence of facts necessary and essential to establish a claim for compensation, the claim should not be denied.


b.
Liberal Construction

The Supreme Court has stated: “The Workmen’s Compensation Act must be liberally construed in favor of including all service that can in any sense be said to reasonably come within it.” Severson v. Industrial Commission, 221 Wis. 169, 175, 266 N.W. 235 (1936). Though the issue in this case was whether the applicant’s injuries were sustained in the course of employment, the Department applies the rule of “liberal construction” to all facets of the system.

c.
But...

The purpose of the Worker’s Compensation Act was addressed by the Court in Lewellyn v. Industrial Commission, 39 Wis.2d 43, 61 (1968), quoting Newman v. Industrial Commission, 203 Wis. 358, 260 (1931):

“...the whole theory and purpose of the workmen’s compensation act was to charge upon the industry as one of the necessary elements of cost in the production of goods, losses sustained by workmen in their employment. It was never intended to make the workmen’s compensation law an accident insurance or health insurance measure. The original purpose and theory of the law is not infrequently lost sight of, not only in cases of this character but in those where it is sought to extend the operation of the law to situations not fairly within its purpose and where its operation may very well do as much harm as it does good.
